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As

concerns

about the spread

of

the deadly Ebola

hemorrhagic fever virus (“Ebola”) continue, various measures
have been taken in the United States on the federal and state
levels to neutralize the spread of the disease, including: (i) a
21-day quarantine on health workers returning from treating
Ebola patients in West Africa (imposed in New York, New
Jersey, and Illinois),i and (ii) requiring all travelers from Ebolaaffected countries, e.g., Sierra Leone, Liberia, and Guinea, to
enter the U.S. through one of five designated airports (JFK,
IAD, ORD, ATL, EWR) which offer heightened Ebola screening
procedures.ii In addition, airlines operating flights to and from
the U.S. have long been vested with clear authority to deny
boarding to passengers they suspect of being infected with
Ebola (or other serious infectious diseases).iii
Meanwhile, a growing cadre of politicians has advocated for
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the U.S. to follow other countriesiv which have instituted some
form of travel ban in response to the Ebola outbreak.v Those
calls have persisted despite the objections of health experts
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that such a ban would be counterproductive.vi
LEGAL BASIS FOR A TRAVEL BAN
Despite these urgings, the legal foundation for a flight ban in
the U.S. has generated little public discussion. The following
are among the authorities which may shape that discussion.
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Article 11.2 of the U.S. Model Open Skies Agreementvii (the
“Agreement”) states that no party to the Agreement “shall
unilaterally limit the volume of traffic, frequency, or regularity of
service . . . except as may be required for customs, technical,
operational, or environmental reasons under conditions
consistent with Article 15 of the [Chicago] Convention [of
1944].”viii
“protection

Notably, one commentator has categorized the
of

human

health”

–

which

could

possibly

encompass a flight ban – as a “sound environmental
justification.”ix
But in contrast, Article 15 of the Chicago Convention (the
“Convention”, which sets forth basic international norms for
commercial aviation) states, in pertinent part, that “[e]very
airport in a contracting State which is open to national aircraft

This document has been prepared by Zuckert, Scoutt &
Rasenberger, L.L.P. to inform its clients and other parties
of legal developments of interest. The views expressed
herein do not constitute legal opinion or advice and
should not be used as such. © 2008-2014 Zuckert,
Scoutt & Rasenberg"er, L.L.P.

Ebola & Travel Ban Legal Concerns
(November 2014)
Page 2 of 3

shall. . . be open under uniform conditions to the aircraft of all other contracting states.”x
Other articles of the Convention may also be relevant. Article 14 states, in pertinent part, that “[e]ach contracting state
agrees to take effective measures to prevent the spread by means of air navigation of . . . communicable diseases . .
. .”xi But Article 9(b) states:
Each contracting State reserves . . . the right, in exceptional circumstances or during a period of
emergency, or in the interest of public safety, and with immediate effect, temporarily to restrict or
prohibit flying over the whole or any part of its territory, on the condition that such restriction or
prohibition shall be applicable without distinction of nationality to aircraft of all other States.xii
Finally, Article 2.4 of Annex 9 to the Convention states:
Recommended Practice.— In accordance with the International Health Regulations of the World
Health Organization, Contracting States should not interrupt air transport for health reasons. In
cases where, in exceptional circumstances, such service suspensions are under consideration,
Contracting States should first consult with the World Health Organization and the health
authorities of the State of occurrence of the disease before taking any decision as to the
suspension of air transport services.xiii
In the political arena, Rep. Bob Goodlatte (R-VA), Chairman of the House Judiciary Committee, and Rep. Trey
Gowdy (R-SC), Chairman of the Subcommittee on Immigration and Border Security, recently wrote to President
Obama urging him “to use authority granted to you by Congress in the Immigration and Nationality Act to prohibit
foreign nationals who were recently present in an Ebola-ravaged country, from entering the U.S.”xiv More specifically,
the letter cites to 8 U.S.C. § 1182(f), a provision of the Immigration and Nationality Act, which states, in pertinent part:
Whenever the President finds that the entry of any aliens or of any class of aliens into the United
States would be detrimental to the interests of the United States, he may . . . suspend the entry of
all aliens or any class of aliens as immigrants or nonimmigrants, or impose on the entry of aliens
any restrictions he may deem to be appropriate.
Another provision of the Act – not cited in the letter – classifies as “ineligible for visas or admission” any alien “who is
determined (in accordance with regulations prescribed by the Secretary of Health and Human Services) to have a
communicable disease of public health significance[.]”xv
The FAA recently issued its own statement concerning Ebola with a series a “frequently asked questions.” xvi Among
the questions addressed by the FAA are “Under what circumstances will the FAA restrict flights to and from countries
with citizens infected with Ebola?” and “What authority does the FAA have to restrict flights to and from another
country?” The FAA’s broad answers to these questions involve coordination with numerous federal agencies and
international bodies.
CONCLUSION
Experience suggests that the likelihood of the U.S. imposing a travel ban in response to the Ebola outbreak is slim.
That said, any serious consideration of such a ban – either now or in response to a future outbreak of a deadly virus –
must recognize that, while U.S. domestic law may offer clearer support for action, international treaties to which the
U.S. is party contain a “mixed bag” of provisions which require careful coordination and communication with both
treaty partners and international bodies.
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